
Colorblind: White-
washing America

By Nikhil Aziz

“CIR’s civil rights litigation is based on the prin-
ciple of strict state neutrality: the state must not
advantage some or disadvantage others because
of their race.

Race, like religion, must be placed beyond
the reach of the state. Our objections to racial
preferences are legal, moral, and pragmatic.
Preferences are almost always unconstitu-
tional when used to achieve an arbitrary
racial diversity; they are only legal when nar-
rowly tailored to remedy past discrimination
against identifiable individuals. As a moral
matter, preferences are dehumanizing and
reduce individuals to the color of their skin. And
pragmatically, racial preferences almost always
add to division and discord in society.”1

Introduction2

The Center for Individual Rights (CIR)
describes itself as a “nonprofit public

interest law firm dedicated to the defense of
individual liberties.”3 Founded in 1988 by
Michael McDonald and Michael Greve,
both previously at the rightist Washington
Legal Foundation,4 CIR is now an established
presence in the nation’s capital, and its influ-
ence is felt across the country through vari-
ous high-profile cases that it has taken up,
including more than a few that it has fought
and won in the U.S. Supreme Court. Over
the last 14 years, CIR has grown from the 2
founders in a small nondescript space to a
swanky office with administrators, in-house

counsel, interns, high-flying pro bono
lawyers, a number of publications, and a size-
able and growing budget.

CIR is one of a number of conservative
right-wing legal advocacy organizations
founded to bring legal cases in support of
rightist campaigns. It has been very successful
in replicating liberal public interest law
firms such as the American Civil Liberties
Union (ACLU).5 CIR has concentrated on
specific areas of concern, and within them
zeroed in on cases that it felt would “change
the law,” as opposed to simply winning a vic-
tory. Changing the law has clearly been its
goal in the area of affirmative action, par-
ticularly in higher education. (See sidebar
page 4 on the main higher education affir-
mative action cases that CIR has brought).
According to Terry Carter, CIR “does go
where its plan works best”6 which allows it
to “attack affirmative action at its weakest
links . . . [and] rely in large measure on con-
servative judges who go beyond the facts of
individual cases to proclaim things that
have broader implications.”7 CIR’s lawyers
contend that it has won before judges who
are not conservative, but according to jour-
nalist W. John Moore, “they concede that the
appointment of conservative judges by Pres-
idents Reagan and Bush have made the
courts more receptive to their arguments.”8

As David Segal of the Washington Post
reported, “[Michael] Greve searched hard for
a test case that would land in the 5th U.S. Cir-
cuit Court of Appeals, widely considered to
be a conservative bench. He then sought
plaintiffs at the University of Texas Law
School, which he had studied for months
and thought was vulnerable to attack. And

he was meticulous about finding a lawyer to
argue the case, recruiting [now Solicitor-
General] Theodore Olson, a pricey Wash-
ington lawyer known for winning before the
Supreme Court.”9 For CIR, winning the war
was more important than winning a battle.
The strategic nature of CIR’s modus
operandi has also been noted by lawyer
Idris Diaz, who writes that, “In all of CIR’s
university admissions cases, the lead plain-
tiffs have been White women, a strategic
decision that in the court of public opinion
undercuts arguments that affirmative action
has primarily benefited this group. Yet CIR
has hardly been an ally of the women’s
movement.”10 In 2000, it successfully con-
tested the constitutionality of parts of 
the Violence Against Women Act in the 
U.S. Supreme Court.11 In two other cases, 
Boulahanis v. Board of Regents, Illinois State 
University, and Miami University Wrestling
Club v. Miami University, CIR defended
men’s sports teams that had been elimi-
nated to achieve participation proportional
to the population of women and men at
those universities.12

The pick and choose strategy CIR has
employed with regard to cases is not new.
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By Jean Hardisty

For more than two decades, the contemporary political Right has built and consoli-

dated its political apparatus. Now in control of the Executive Branch, it is stronger

and enjoys wider public acceptance than at any time since the 1950s. In order to best

oppose the Right’s ideological and programmatic agenda, we need to know exactly how

the Right is implementing that agenda. But for years the Right has specialized in obfus-

cation and stealth tactics, complicating the job of unmasking its methods. 

In this issue of The Public Eye, Editor Nikhil Aziz has assembled several articles that

illustrate how difficult it can be to see the Right’s hand behind frighteningly reactionary

political maneuvers that enjoy the support of the Bush Administration. In his own arti-

cle, “Colorblind: White-washing America,” he analyzes the work of the cleverly-named

Center for Individual Rights. He describes how the rightist Center constructs cases against

affirmative action after meticulously researching the best chances for victory, often in

conservative judicial circuits. The public knows only that a named individual is bring-

ing a case against a university for practicing affirmative action (often a woman is cho-

sen, because women benefit from affirmative action and a woman’s presence in the suit

appears to contradict that fact).

Two of the articles in this issue address the Bush Administration’s drive to satisfy its

Christian Right base. George W. Bush understands that his political survival depends

on the enthusiastic support of the Christian Right. Here, Jennifer Butler writes chill-

ingly of the Christian Right’s takeover of the U.S. delegation to the UN, especially in

her own area of work, nongovernmental organizations (NGOs). And Bill Berkowitz

writes about the Bush Administration’s “faith-based initiative,” which would divert mil-

lions of federal dollars to religious organizations in an attempt to “unleash armies of

compassion” to deal with social problems. Though there is no research to support the

efficacy of this approach and it violates separation of Church and State provisions, as

well as antidiscrimination laws, it is directly responsive to the Christian Right’s agenda.

And, in keeping with Political Research Associates’ mission to monitor and expose

antidemocratic and authoritarian trends, we asked Esther Kaplan to analyze the

increase in conspiracy theories that blame Jews for September 11, as well as anti-

Jewish violence, especially in European countries. She explores the relationship between

Jews and Israel in the public mind and in the rhetoric of public discourse, in order to

tease out the complex relationship between increased criticism of Israel and increased

expressions of antisemitism, while not neglecting the increase in anti-Arab, anti-

South Asian, and anti-Muslim violence in this country.

The challenge for all activists who work

to counter the Right’s agenda is to hone our

tools of opposition. One tool is knowledge

of the “architecture” of the Right, its ideo-

logical profile, and its stealth tactics. With

this knowledge, we are better equipped to

stop the Right and roll back its revolution-

ary agenda. We hope that this issue of The

Public Eye leaves you, our readers, better

equipped to do that critical work.

Editorial Note: In the Fall 2001 issue of The Public
Eye we ran an article by Nikhil Aziz and Chip Berlet
on “Nationalism.” In that article Aziz and Berlet
used Benedict Anderson’s concept of the nation as
an “imagined” community. We did not mean to imply
that the nation, or nationalism, was “imaginary,” but
that the idea of a nation is socially constructed, i.e.
it is not a fixed historical reality. Aziz and Berlet are
currently working on a longer version of that article
that makes this distinction clear, while addressing
other concerns about the role nationalism played in
anti-imperialist and anticolonial struggles, as well
as in the contemporary context of corporate-driven
neoliberal globalization. Please watch the PRA
website http://www.publiceye.org for an update.



Ironically, it mirrors the National Associ-
ation for the Advancement of Colored
People (NAACP) Legal and Educational
Defense Fund’s struggle—led by [later
Justice] Thurgood Marshall—to overturn
racial segregation and “separate but equal”
laws in the 1940s and 50s, culminating at
the U.S. Supreme Court in Brown v. Board
of Education.13 CIR’s staff has adopted,
and adapted, that basic strategy to argue
that the U.S. Constitution should allow
only legislative policies and institutional
practices that are “colorblind.” In an ideal
world, colorblindness, if understood as
“not discriminating on the basis of race,”
is certainly a value that progressives would
espouse. But our society and our system are
far from approximating that ideal. Just
because we have dismantled Jim Crow
laws and apartheid-style legalized segre-
gation does not mean that we have achieved
genuine racial equality or justice. Racism
is not manifest simply in the attitude or act
of one individual toward another. It is
deeply imbedded in our system and struc-
tures—giving rise to the concept of “insti-
tutional racism.”

In a society and system that is institu-
tionally racist, and where simply being
White means having privilege, being col-
orblind actually results in being “snow-
blind.” Journalist and Professor Robert
Jensen notes that, “White privilege, like
any other social phenomenon, is com-
plex. In a white supremacist culture, all
white people have privilege, whether or not
they are overtly racist themselves. There are
general patterns, but such privilege plays
out differently depending on context and
other aspects of one’s identity.”14 White
privilege does not ignore issues of class or
gender. As activist Sharon Martinas rea-
sons, “Non-ruling class white people are
both oppressed and privileged. They are
oppressed most significantly on the basis of
class, gender and sexuality, and also on the
basis of religion, culture, ethnicity, age,
physical abilities and politics. At the same
time, they are privileged in relation to
peoples of color.”15

Snowblindness: Institutional
Racism in the United States

Institutional racism is a term coined by
progressives in the 1960s to capture the

way in which “racial inequality is built into
the structure of American politics and
social arrangements. Institutional racism
goes beyond individual racist ideology and
acts. It pervades the ‘normal workings’ of

social, economic, political, religious, legal,
and medical institutions, systematically
placing people of color at a disadvantage.
It is in the practices and procedures of
these institutions that status and opportu-

nities for people of color are constructed
unequally.”16 As Black lesbian feminist
Writer and Activist Barbara Smith
observes, “Racism is not primarily a set of
negative attitudes or behaviors on the part
of individual whites. These negative atti-
tudes and behaviors are grievous and
sometimes fatal, but they are in fact symp-
toms of a system whose purpose is not
merely to make people of color feel badly,
but to maintain white power and con-
trol.”17 Power and control are not always
achieved or maintained through numer-
ical strength but through the construction
and preservation of a biased system. “For
instance, Whiteness in the context of insti-
tutionalized racism affords members of the
‘White race’ dominance in settings as dif-
ferent as the contemporary United States
and apartheid South Africa.”18

Institutional racism is certainly not
unique to the United States, and is found
in similar forms from Britain to Brazil. In
other world regions, such as South Asia,
institutional oppression takes different yet
similar forms. In India, where institutional
casteism is manifest in the systemic dis-
crimination against Dalits19 and “lower”
castes, religion also becomes a terrain for
discrimination with the institutionalized
oppression of Muslims and other religious
minorities. It was institutional casteism that
Bhimrao Ambedkar, the architect of India’s
Constitution, was concerned about while
steering that document through the Indian
Constituent Assembly:

“. . . we are going to enter into a
life of contradictions. In politics we
will have equality and in social and
economic life we will have inequal-
ity. In politics we shall be recogniz-
ing the principle of one man, one
vote, one value. In our social and eco-
nomic life, we shall by reason of eco-
nomic structure, continue to deny
the principle of one man, one vote.
How long shall we continue to deny
equality in social and economic life?
If we continue to deny it for long, we
will do so by putting our democracy
in peril.”20

Ambedkar could as easily be talking
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Affirmative Action Cases in
Higher Education
By Margaret A. Burnham

The United States Supreme Court will likely
soon have the chance to rule on if and when
affirmative measures can be taken to obtain
racially diverse student bodies in public universi-
ties. The Court last visited the issue in 1978. In
Regents of University of California v. Bakke, 538
US 265 (1978), the Court considered whether a
state university’s affirmative action program vio-
lated the Equal Protection Clause of the 14th
Amendment and a federal law forbidding racial
discrimination in education. Absent a constitu-
tionally permissible reason, a public entity like a
state university may not make race-conscious
decisions. Prior to Bakke, constitutional law pro-
vided that State decision-making based on race
could only be sustained if the objective sought
by the State was compelling and there was no
alternative route to that objective. Bakke led the
Court to examine whether this high standard of
review for race-conscious decision-making,
known as “strict scrutiny,” should be applied
even where, as with affirmative action, Whites are
the class disadvantaged by the State’s action.

The White plaintiff in the case, Alan Bakke,
argued that he was wrongly denied admission to
the University of California, Davis medical
school because an affirmative action plan favored
minority students. Bakke’s claim was based on
Title VI of the 1964 Civil Rights Act and the
Constitution’s Equal Protection Clause. The
Davis plan set aside 16 out of 100 available
places for 4 categories of minority group appli-
cants. These applications were assessed by a spe-
cial committee.  Bakke argued his rights were
violated because his numerical score was higher
than that of some of the 16 students admitted
under the plan.

The Court held the Davis plan was unlawful
under Title VI. However, the justices expressed a
wide range of opinions about whether this affir-
mative action program also violated the Consti-
tution.  The dispute within the Court concerned
whether strict scrutiny should be applied to race-
conscious programs designed to correct previous
invidious societal discrimination. Five justices
agreed that a state university could, in principle,
employ a race-conscious admissions plan in
some circumstances. But there was no agreement
on whether such a program should be strictly
reviewed or meet a less onerous constitutional
standard.

The Davis plan, the majority of the justices
agreed, could not pass muster. The Court’s swing
vote was Justice Powell, now deceased, whose
opinion was joined in separate parts by two

groups of four justices each. Justice Powell wrote
that the Constitution requires strict scrutiny
review of all race-conscious decision-making,
even where Whites as a class are disfavored. Pow-
ell rejected general societal discrimination as a
basis for affirmative action by state universities.
However, in a separate concurring opinion, Jus-
tice Powell found that promoting diversity in its
student body constituted a compelling and con-
stitutionally permissible reason for a state med-
ical school to adopt a race-conscious admissions
approach. Powell concluded that, even though
affirmative action was not per se unconstitu-
tional in the higher education setting, the Davis
plan, reserving 16 places for minorities, was not
sufficiently narrowly tailored to meet the test of
strict scrutiny.  Although diversity was a com-
pelling, and therefore permissible, reason for the
medical school’s race-based admissions program,
there were other less burdensome methods by
which the school could have achieved a diverse
student body.

Justice Brennan, supported by three other Jus-
tices, argued in one of the two plurality opinions
that State efforts to remedy past discrimination
should not be held to the tough strict scrutiny
standard appropriate in other race discrimina-
tion cases.  Arguing that Whites have not been
historically the victims of discrimination, and
that affirmative measures impose no stigma on
them, Justice Brennan proposed a standard of
review less than strict but nevertheless searching.
The Davis program, he argued, should be sus-
tained under a looser standard of review, because
“minority under-representation [at Davis] is sub-
stantial and chronic, and the handicap of past
discrimination is impeding access of minorities
to the Medical School.”

Justice Stevens, writing for the other four-justice
plurality, declined to decide the constitutional
question, relying instead on Title VI to declare
the Davis plan an unlawful breach of that statute’s
“broad prohibition against the [educational]
exclusion of any individual” based on race.

Justice Powell’s opinion in Bakke has become the
touchstone for review of affirmative action poli-
cies. To meet Justice Powell’s test of “narrow tai-
loring” as expounded in Bakke, such plans must
not have rigid quotas, or install dual admission
systems, and race must be only one of several fac-
tors employed to achieve diversity. However,
because the Bakke decision yielded six separate
opinions and two four-justice pluralities, the cir-
cuit courts have split in applying it. The
Supreme Court will likely review the circum-
stances, if any, under which race-conscious
admissions can withstand constitutional
scrutiny. In the meantime, the lower courts have
expressed differing views of the constitutionality

of affirmative action in the educational setting.

In Hopwood v. Texas, 78 F. 3d. 932 (5th Cir.
1996), the Fifth Circuit struck down the affir-
mative action plan of the University of Texas
Law School, rejecting the law school’s claim that
its plan was a permissible means of achieving
student diversity. The law school admissions
procedure considered separately minority appli-
cants, comprising African-Americans and Mexi-
can-Americans, and White applicants. The
students were ranked based on their GPA and
LSAT scores and then placed in three separate
categories. Different admissions standards were
applied to the categories. As in Bakke, the White
plaintiffs were denied admission to the school
although their numerical scores were higher than
those of the minority students admitted under
the Texas plan. The Fifth Circuit panel declared
that the plan could not meet strict scrutiny
despite the law school defendant’s reliance on
Justice Powell’s opinion that race-conscious poli-
cies are in some circumstances permissible to
achieve student body diversity. The Hopwood
court argued that Justice Powell’s endorsement
of diversity as a compelling objective did not
reflect a majority view of the Bakke court—on
this point, Justice Powell wrote for himself—and
was therefore without binding authority. The
Fifth Circuit argued further that Supreme Court
opinions subsequent to Bakke undermined the
diversity rationale, and furthermore it held affir-
mative action measures at the law school could
not be based on the present effects of past dis-
crimination within the Texas public education
system generally rather than a discriminatory
history that could be specifically tied to the law
school. In sum, the Hopwood court held that,
despite Justice Powell’s Bakke opinion, diversity
could never be a compelling reason for an affir-
mative action program in public higher education.

In Michigan, two federal judges reached oppo-
site conclusions on whether racial heterogeneity
meets the compelling interest requirement of the
Equal Protection Clause. In Gratz v. Bollinger,
135 F.Supp.2d 790 (E.D.Mich. 2001), White
plaintiffs sued the University of Michigan, chal-
lenging the constitutionality of the college’s race-
conscious admissions policies. The district court
ruled that the policies were motivated by a desire
to achieve diversity, which, contrary to Hop-
wood, the court found to be a constitutionally
permissible goal, but that some of the college’s
practices were not sufficiently narrowly tailored
to overcome strict scrutiny. Since 1998, the col-
lege had given additional points to underrepre-
sented minority group members in the
admissions procedure. The Gratz court struck
down the system employed by the college from
1995-1998, which created a special category of



about institutional racism in the United
States. A classic example of institutional
racism in the United States is “the contrast
between an inner city public school, which
tends to have a higher proportion of [usu-
ally lower income] students of color, with
a suburban public school which is apt to
have a majority of [usually higher income]
white students. In an inner city school
class sizes tend to be larger, textbooks are
often unavailable or outdated and build-
ings tend to be older and in need of repair.
In wealthier suburban schools, on the
other hand, class size tends to be smaller,
textbooks are usually up-to-date and avail-
able and the facilities are generally main-
tained. Meanwhile graduates are held to the
same standard without regard for the
unequal preparation that different educa-
tional environments create.”21 While in
theory public education is the same for all,
in reality—despite desegregation—it is
anything but equal.

Rac[e]ing the Right

Institutional racism is purposefully located
within the Right’s analytical blind spot.

For the Right, colorblindness means a neu-
tral and equalizing gaze that focuses on indi-
viduals and not on groups. In the United
States, where individualism is a much-cel-
ebrated theme in the national myth, this
focus on the individual extends beyond
rightist libertarians to the Right as a whole.
Yet, the emphasis on individualism also cre-
ates contradictions within the Right. The
Christian Right celebrates collectivities
such as the “family” or Christians, partic-
ularly in the context of its claims about
declining morality. Similarly, the Extreme
Right underscores race, and therefore racial
groups.

Race does not occupy the same position
in the worldview of different sectors of the
Right, though it is always central to the
racist Extreme Right. Scholars on the Right
most often dismiss the very idea of insti-
tutional racism or treat it as having no
merit, arguing that racial incidents and out-
comes are always and merely a problem
between individuals. Dinesh D’Souza, for
example, writes that, “‘Institutional racism’

refers to merit standards of hiring and
promotion that fail to produce proportional
outcomes for minorities.”22 For the most
part, groups on the Right allege that “racism
is a thing of the past: specifically, that both
legally-sanctioned (de jure) discrimination
and the informal practices of de facto dis-
crimination have been corrected.”23 How-
ever, where the Old Right is overtly racist,
the New Right in the post-Civil Rights era
obscures its racism behind the coded lan-
guage of “states’ rights” and “colorblindness.”
Amy Ansell argues that the New Right’s
racism is a “new racism,” which is charac-
terized by “the abandonment of a com-
mitment to equality and a redefinition of
the principle of fairness.”24 The Right argues
that, because racism has been dealt with as
a result of the Civil Rights Movement, race
should not be a consideration for hiring in
employment or for admission to educa-
tional institutions, and group identities
other than “American” are immaterial.

According to the Right, identity politics
and pluralism weaken American culture.
Professor David Brudnoy, while acknowl-
edging the multi-ethnic, multiracial, and
multireligious character of the United
States, finds that, “We barely retain our all-
embracing values, owing to the multicul-
turalists’ ideological derision of
Americanism, adoration of the exotic, and
sneering of the unity that was our melting-
pot goal. . . . Uni-culturalism is essential if
we’re to remain recognizably America, but
we’re in full retreat from it.”25 There is
usually no acknowledgement in such con-
tentions that the Right’s construction of the
archetypal “All-American” is White, het-
erosexual, and Christian.

Where racism exists in the form of indi-
vidual prejudice, the Right often advocates
“racial reconciliation.” So, groups within
the Christian Right, such as the Promise
Keepers, which has taken the lead in rec-
onciling the races, call upon individual
Whites to repent and discard their preju-
dice, and to embrace people of color as their
fellow Christians. As Andrea Smith, a
Native American progressive activist, writes,
“The basis of race reconciliation is, of
course, Christianity. White evangelicals
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“protected candidates” eligible for admission
if too few minorities came in through the
rolling admissions process. The court found
this process to be the functional equivalent
of a quota, which Bakke clearly invalidated.
However the court sustained the post-1998
program, ruling that the college could con-
sider race, and that its compelling interest in
diversity meant that it could take steps to
insure that its student body contained more
than a token number of minorities.

The University of Michigan did not assert a
remedial purpose for its affirmative action in
admissions. Civil rights advocates have
argued that although past discrimination
may be a more promising rationale for affir-
mative action, university defendants hesitate
to cite their exclusionary racial history as the
basis for remedial measures.

In Grutter v. Bollinger, 137 F. Supp. 2d 821
(E.D. Mich. 2001) a second Michigan dis-
trict court struck down the University of
Michigan Law School’s admissions policy,
arguing, contrary to Justice Powell’s opinion
in Bakke and contrary to the ruling in Gratz,
that diversity is not a sufficiently compelling
educational interest to warrant race-con-
scious selection.

In Smith v. University of Washington Law
School, 233 F.3d 1188 (9th Cir. 2000) the
Ninth Circuit fully adopted Justice Powell’s
view that diversity is a value sufficiently
compelling to pass the constitutional test of
strict scrutiny, even where there is no show-
ing of a remedial purpose linked to the insti-
tution’s past practices.

The Smith case is back in the trial court, and
in the Texas case, Hopwood, the Supreme
Court denied review in 1996 and the case is
no longer on appeal. It is therefore likely that
the Supreme Court will consider the cases
challenging race-conscious admissions poli-
cies at the University of Michigan’s college
and its law school. In December 2001 the full
bench of the Sixth Circuit Court of Appeals
heard arguments in Gratz and Grutter. On
May 14, 2002, the Sixth Circuit overturned
Justice Friedman’s prior decision in Grutter
ruling that the University of Michigan Law
School’s admissions policy fulfilled the
State’s compelling interest in diversity. A rul-
ing on Gratz is expected shortly. Either one
of the Circuit’s decisions will likely be the
ones to reach the Supreme Court.

Margaret Burnham is Associate Professor of
Law at Northeastern University. Her area of
interest is civil rights and human rights.



embrace race reconciliation only with those
groups they see as sufficiently Christian.”26

In the Right’s view, affirmative action
and other programs designed to address
institutional racism (and sexism and het-
erosexism) become both unnecessary (since
racism doesn’t exist except in individual per-
sonal action or thinking), and unjust (since
they do not discount race and consider indi-
vidual merit alone).27 Using polemical and
divisive tactics, the Right attacks affirma-
tive action as “racial quotas,” “preferential
treatment,” and “reverse discrimination.”28

It cynically takes the language of the Civil
Rights Movement, including the words of
Dr. Martin Luther King, Jr., himself, to
argue that individuals should be judged by
their merit and character and not by their
skin color. It contends that since racism,
when it does occur, is between individuals,
any remedy should be aimed at those indi-
viduals who can be identified as having
directly suffered an act of racism. And, it
also warns that preferential treatment
accorded to a particular ethnic or racial
group will create resentment among oth-
ers (read Whites). These arguments fleshed
out early on by the neoconservative scholar
Nathan Glazer in his 1975 book, Affir-
mative Discrimination,29 are the foundation
of CIR’s opposition to affirmative action;
and also form the underpinnings of the
attack on affirmative action by the Right
as a whole. Legal challenges to affirmative
action, diversity, and a progressive higher
education are only one aspect of the Right’s
concerted efforts to change the face of
education. Scholar Ellen Messer-Davidow
has researched the well-coordinated broader
attack on campuses and higher education
institutions across the United States, involv-
ing conservative student, alumni, and fac-
ulty groups, publications, financial support,
influential columnists, intellectuals, and
policy-makers.30

Jerome Himmelstein, a scholar of the
U.S. Right, has documented the devel-
opment of the successful, although diffi-
cult, synthesis of traditional conservatism
and libertarianism manifest in the emer-
gence and triumph of the New Right in the
last three decades of the 20th century.31 The

New Right blended “a militant anticom-
munism with a libertarian defense of pris-
tine capitalism and a traditionalist concern
with moral and social order.”32 This was a
natural outcome of an “an ideological
division of labor that had developed within
conservatism that directed the tradition-
alist emphasis on moral order, community,
and constraint to the social issues while the
discussion of economic issues stressed
mainly libertarian themes of individual-
ism and freedom.”33 Despite that divi-
sion, “Right-wing libertarians are
reactionaries who are vicious in their con-
demnation of liberal programs for social
justice, sharing with the larger Right their
abhorrence of liberalism.”34

Libertarianism: Atomizing 
Society

CIR’s conservatism primarily stems
from libertarian roots. In its self-

description it acknowledges that, “Its
name was chosen to underscore that its
objective would be to defend individual
liberties, broadly understood to encom-
pass both civil and economic rights . . .
[and that it] offered conservative, liber-
tarian and moderate attorneys in for-
profit firms an opportunity to bring about
meaningful legal change and to 
contribute to the principled defense of
individual liberty in court.”35 Libertari-
anism—right-wing libertarianism in this
case—accords the individual primacy
over society and the State.36 In so doing,
it melds an antigovernment perspective
with pro-free market fervor. The antipa-
thy towards State intervention in the
economy is matched by a rejection of
State intervention in society. The State is
simply required to maintain the minimum
law and order that would allow the mar-
ket free reign, and would enable individ-
uals to exercise free will in society. Beyond
that the State should not be in the busi-
ness of regulating society or the economy.

Researcher Jean Hardisty has written
previously in The Public Eye that, “Liber-
tarians view all government programs as
coercive and prefer existing inequality to
government programs designed to decrease

that inequality.”37 While government pro-
grams, and often government action, are
regarded as coercive and harmful by many
on the Right, what is not recognized by
them is that “What constitutes ‘harm’ is …
determined by the state and the law; and
the state and the law … define harm in the
shadow of the dominant ideology of
power.”38 Essentially, those who control the
State make the laws, and it is they who
define what harm (and therefore harmful)
is, and what it is not.

In Hardisty’s words, “Libertarians are
often criticized for a heartless indifference
to the social contract, or any other civic-
minded concern for the larger social good
… [to which they] respond with their
notion of ‘civil society,’ which they claim
is nurtured by libertarianism more suc-
cessfully than by any other political ideol-
ogy.”39 But in this “free-for-all competitive
private sector they call civil society, liber-
tarians show no concern for a level playing
field.”40 In this context, “equal before the
law” means neither equal opportunity, nor
equal results. The State must not actively
discriminate against any individual—true.
But neither should it be engaged in creat-
ing the exact same opportunity for all indi-
viduals, or in ensuring that all individuals
get the exact same results. Libertarians
would argue that individuals have  free will,
and with the government providing min-
imum law and order the freedom to avail
of opportunity.

This is far less than the liberal definition
of equal opportunity, in which the gov-
ernment has a role in ensuring that equal
opportunity exists in fact, not simply in the-
ory. Many progressives would argue for fur-
ther strengthening the liberal equal
opportunity concept, by adding feminist
theorist Martha Nussbaum’s idea of “basic
capability,” grounded in what Professor Jyl
Josephson calls “equal respect.”41 Recog-
nizing that there cannot be a completely
level playing field unless one begins from
a clean slate, a just society ensures that each
individual has the basic capabilities to avail
her/himself of equal opportunity. Such
basic capabilities would include health
care, adequate food and shelter, security,
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freedom of movement, and freedom from
discrimination.42

Equal Protection: Unequal
Causes, Unequal Effects

CIR, and the Right in general, invoke
the Equal Protection Clause and civil

rights laws while attacking affirmative
action.43The Equal Protection Clause (Sec-
tion 1 of the 14th Amendment to the U.S.
Constitution) reads:

All persons born or naturalized in
the United States, and subject to the
jurisdiction thereof, are citizens of the
United States and of the state wherein
they reside. No state shall make or
enforce any law which shall abridge
the privileges or immunities of citi-
zens of the United States; nor shall
any state deprive any person of life,

liberty, or property, without due
process of law; nor deny to any per-
son within its jurisdiction the equal
protection of the laws.
The 14th Amendment, along with the

13th and 15th Amendments (which ended
slavery and gave African-Americans the
right to vote) was one of three post-Civil
War additions to the U.S. Constitution.
Over the years, the U.S. Supreme Court has
elaborated three standards of review, under
the Equal Protection Clause of the 14th
Amendment, for determining the consti-
tutionality of laws, policies, and programs.44

First, the class or category of individuals
being affected is examined. Race, ethnic-
ity, and religion are considered inherently
suspect classifications—because they are
categories that historically have been the
basis for discrimination. In cases where

these categories are involved, the Court uses
“strict scrutiny” to determine that the law
or policy serves a “compelling” government
interest, and that it is “narrowly tailored”
to serve that interest or to remedy actual dis-
crimination.

Affirmative action policies, because
they involve race, are reviewed under this
standard.45 CIR, in appealing the decision
in Smith v. University of Washington Law
School (see sidebar page 5 for case) asked
the U.S. Supreme Court to consider
whether, under the 14th Amendment’s
Equal Protection Clause, diversity itself 
was “a compelling government interest
sufficient to meet strict scrutiny,” with
regard to affirmative action programs. 
The Supreme Court declined to hear 
that appea l  in  May  2001 .47 Th i s  
d o e s  n o t  i m p l y  t h a t  t h e  
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Rehnquist Court necessarily views diver-
sity to be a compelling State interest; but
it might simply be waiting for a more sig-
nificant case, or a more opportune
moment, before putting the issue on its
docket. In fact, civil rights activists, fear-
ful of how the majority on the Rehnquist
Court might come down on the issue of
diversity have at times moved to settle
cases out of court to prevent them from
reaching the bench.48

One such case is Board of Education of
the Township of Piscataway v. Taxman,
which was accepted by the U.S. Supreme
Court in 1997. In 1989, the Piscataway,
NJ, school board eliminated a position, as
a result of which Sharon Taxman (a White
teacher) lost her job, while Debra Williams
(an equally qualified Black teacher with the
same seniority) kept hers. The school had
cited diversity (Williams was the only
minority teacher in her department) as the
rationale for its decision. Taxman won the
case in the lower courts, including the
U.S. Court of Appeals for the Third Cir-
cuit. The school appealed the decision to
the U.S. Supreme Court. The high-profile
case roped in a number of supporters on
both sides who filed amicus curae (friend
of the court) briefs. Supporting Taxman
were groups like the National Association
of Scholars (an organization of rightist
academics), and the first Bush Adminis-
tration, which filed a brief at the lower court
level, while the Clinton Administration
filed a brief along with 25 higher education
groups urging the Supreme Court not to
issue a broad ruling on diversity applica-
ble beyond that single case.49

Equal protection does not mean that the
government is required to treat all people
equally, across the board.50 Discrimina-
tion based on age (requiring someone to be
a minimum age to be able to drink or
drive for instance), social or economic sta-
tus, fall within a “minimum” scrutiny
range. A third standard, that of “height-
ened” scrutiny is used in cases of gender-
based discrimination, where the
government is required to show that the
policy or law has a “substantial” relation-
ship to an “important” government inter-

est.51 Author Carl E. Brody, Jr., writes that
the Supreme Court “should understand the
historical context motivating the enact-
ments of the Fourteenth Amendment and
the 1964 Civil Rights Act . . . [and] should
affirm the underlying rationale for affir-
mative action programs and return to a
more lenient level of scrutiny when ana-
lyzing these programs.”52 Justice Brennan
and three other justices argued similarly in
the Bakke case. (See sidebar page 4).

Critical Race Theorist Neil Gotanda also
critiques the use of colorblind constitu-
tionalism in the “strict scrutiny” employed
by the Supreme Court (and advocated by
the Right) with regard to affirmative
action.53 Colorblindness ignores the real-
ity that, “While the social content of race
has varied throughout American history,
the practice of using race as a commonly
recognized social divider has remained
almost constant.”54 Gotanda argues for a
more nuanced view of race, including a
three-fold definition that helps us under-
stand better the substance of the racial
classification. The first is “status-race,”
which takes into consideration the differ-
ent social status accorded to individuals
based on their skin color. In the pre-Civil
War era the inferior status of African-
Americans was legal, but now the Court
endures “the legacy of status-race only in
the private sphere.”55 What this means is
that private citizens are free to interact or
not with whom they choose, whereas the
State cannot exclude people based on race.
The illustrative case of status-race is the
1857 U.S. Supreme Court decision in
Dred Scott v. Sandford, which found the
inferior status of African-
Americans to be implicit in the U.S. Con-
stitution.56

“Formal-race,” Gotanda’s second type,
assumes that there is no connection
between race as a classification and the
social status or historical experience of
racial groups.57 The majority opinion in the
1896 U.S. Supreme Court decision Plessy
v. Fergusson exemplifies formal-race think-
ing, wherein separate but equal segregation
was deemed to be constitutional because
it was considered racially neutral.58 Gotanda

writes that formal-race is the category used
by the current majority on the Supreme
Court in cases ranging from affirmative
action to voting rights.59 Gotanda’s third
type, “historical-race,” takes into account
the vastly different historical experiences
that racial groups have had in the United
States, and in so doing accounts for the
oppression and inequality suffered by
African-Americans and other groups.60

Justice Thurgood Marshall’s opinion, in his
1978 dissent in Regents of the University 
of California v. Bakke, acknowledged that
racial classifications are not neutral and that
they “describe relations of oppression and
unequal power.”61

In the case of affirmative action,
Gotanda points out, proponents of color-
blindness “equate race with formal-race.”62

In a conservative perspective neither the his-
torical experience of past discrimination
against a group, nor the contemporary
reality of institutional racism where dis-
crimination continues in a different and
more insidious fashion, is relevant. Thus,
remedial programs like affirmative action are
meaningless.

Affirmative Action on Trial

Affirmative action cases, particularly
those pertaining to higher education,

are the basis of CIR’s claim to fame. In the
case of affirmative action in higher educa-
tion, all roads lead to the Regents of Uni-
versity of California v. Bakke, 538 US 265
(1978). The Bakke decision, as it is known,
remains controversial. Because the justices
split in multiple ways to arrive at different
decisions on various aspects of the case, it
left Justice Powell’s views on diversity open
to divergent interpretation by lower courts
since then. This decision is at the root of
CIR’s challenge to affirmative action pro-
grams, and to diversity as a compelling
State interest in the four major cases it has
fought on the issue. The cases are: Hopwood
v. Texas, 78 F. 3d. 932 (5th Cir. 1996)
against the University of Texas Law School;
Gratz v. Bollinger, 135 F.Supp.2d 790 (E.D.
Mich. 2001) against the University of
Michigan; Grutter v. Bollinger, 137 F. Supp.
2d 821 (E.D. Mich. 2001) against the
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University of Michigan Law School; and
Smith v. University of Washington Law
School, 233 F.3d 1188 (9th Cir. 2000)
against the University of Washington Law
School.

Professor Margaret Burnham explains,
in the sidebar on page 4, the decisions in
the Bakke case and the four CIR cases, with

reference to the issue of diversity in higher
education as a compelling government
interest. In Bakke, Justice Powell had ruled
that diversity was a compelling interest,
within the limits of “strict scrutiny.” Fur-
ther, his opinion was that while the Uni-
versity of California/Davis plan did not
meet “strict scrutiny,” affirmative action in

higher education per se was not unconsti-
tutional. The Hopwood decision in Texas
rejected Justice Powell’s opinion, and
argued that it did not reflect the majority
view. The Michigan cases fell on either side
of the diversity debate, with Gratz agree-
ing and Grutter disagreeing with Justice
Powell. In May 2002, the full bench of the
Sixth Circuit Court of Appeals overturned
Grutter in a 5-4 ruling with the majority
agreeing that diversity was a compelling
interest. In the state of Washington, Smith
completely agreed with Justice Powell.
This divergence on diversity is bound for
the U.S. Supreme Court, where the Court
most likely will decide if diversity in higher
education is a compelling State interest.

Extracurricular Activities

Theodore Cross, editor of the Journal
of Blacks in Higher Education, notes

that, CIR’s zeal in whipping up support for
its anti-affirmative action crusade raises
“serious questions of legal ethics.”63 In Jan-
uary 1999, CIR took out full-page adver-
tisements in 14 major college and university
student newspapers, claiming “Almost
Every University in the Country Violates
Federal Law.”64 The advertisements went
beyond this claim and “urged students to
sue their colleges for racial discrimina-
tion.”65 They also mentioned free hand-
books on how students could begin a
lawsuit, told them how to research their
claims, how to look for lawyers who might
help them, and urged them to file suits even
without proof of discrimination.66

Cross contends that, “the most repre-
hensible of the new extralegal tactics of the
CIR was its publicized charges that private
universities were violating federal law. The
CIR created this false impression by plant-
ing its charges of university lawbreaking in
student newspapers at some of the nation’s
most prestigious private universities such
as Columbia, . . . and the University of
Chicago.” Yet, as Idris Diaz notes, “CIR
officials also assert that they do not object
to consideration of race by private insti-
tutions, such as Harvard.”68

Curiously, while CIR’s ads implied that
private universities might be engaged in dis-

The Public Eye

THE PUBLIC EYE         SUMMER 20029

THE LAW ARM OF THE RIGHT

The following is a list of some of the prominent, and well-funded right-wing conservative 
or libertarian legal organizations. The Federalist Society, established in 1982, has lawyer and
student chapters across the country, as well as issue-oriented practice groups. Some of the
leading conservative and libertarian legal luminaries (including many who are now on the
federal courts) are or have been members of the Federalist Society.

While the Federalist Society is a membership organization, the others in this list are law 
firms that bring cases at the state and federal level arguing the Right’s perspective on property
rights, free speech and first amendment issues, equal protection, affirmative action, and 
religion. The Center for Individual Rights is the focus of this article. The Mountain States
Legal Foundation is a Denver-based law firm that brought two lawsuits on behalf of its client
Adarand Constructors Inc., on the issue of affirmative action in federal contracting. The
Southeastern Legal Foundation in Atlanta filed an amicus curae brief on behalf of the Boy
Scouts of America in their case against James Dale, a gay scoutmaster. The Landmark Legal
Foundation (outside of DC) has been active against teachers’ unions including the National
Education Association. The American Center for Law and Justice, in Virginia Beach, focuses
on Church-State issues, and has been involved in cases defending antichoice protestors (what
it calls “sidewalk counselors”), and against the City of Louisville’s (KY) ordinance extending
protected status in employment to the categories of sexual orientation and gender identity.

We urge you to visit their websites and see what they are up to.

The Federalist Society for Law and Public Policy Studies, 1015 18th St., NW, Suite 425, 
Washington, DC 20036 http://www.fed-soc.org

The Center for Individual Rights, 1233 20th St., NW, Suite 300, Washington, DC 20036
http://www.cir-usa.org

Institute for Justice, 1717 Pennsylvania Ave., NW, Suite 200, Washington, DC 20006
http://www.ij.org

Washington Legal Foundation, 2009 Massachusetts Ave., NW, Washington, DC 20036
http://www.wlf.org

Atlantic Legal Foundation, 150 East 42nd St., New York, NY 10017
http://www.atlanticlegal.org

New England Legal Foundation, 150 Lincoln St., Boston, MA 02111
http://www.nelfonline.org 

Southeastern Legal Foundation, 3340 Peachtree Rd., NE, Suite 2515, Atlanta, GA 30326
http://www.southeasternlegal.org 

Mountain States Legal Foundation, 707 17th St., Suite 3030, Denver, CO 80202
http://www.mountainstateslegal.com

Pacific Legal Foundation, 10360 Old Placerville Rd., Suite 100, Sacramento, CA 95827
http://www.pacificlegal.org

Landmark Legal Foundation, 445-B Carlisle Dr., Herndon, VA 20170
http://www.landmarklegal.org

American Center for Law and Justice, P.O. Box 64429, Virginia Beach, VA 23467
http://www.aclj.org



crimination, it filed an amicus curae brief
in another significant case defending the
right of a private organization to do exactly
that.69 James Dale, an openly gay man
who filed suit against the Boy Scouts for dis-
crimination when the organization dis-
missed him as a scoutmaster, had won his
case in the New Jersey Supreme Court. CIR
joined the Boy Scouts’ appeal at the U.S.
Supreme Court along with conservative
and libertarian right-wing groups such as
the Eagle Forum, the Independent
Women’s Forum, the Cato Institute, the
Texas Justice Foundation, the Southeast-
ern Legal Foundation, and the Association
of American Physicians & Surgeons. In
June 2000, a 5-4 majority on the U.S.
Supreme Court agreed that the Boy Scouts
organization was within its 1st Amendment
rights to exclude Dale.70

In his opinion written for the dissent,
Justice Stevens stated:

“It is plain as the light of day that
neither one of these principles—
‘morally straight’ and ‘clean’—says
the slightest thing about homosexu-
ality. Indeed, neither term in the
Boy Scouts’ Law and Oath expresses
any position whatsoever on sexual
matters. . . . Surely there are instances
in which an organization that truly
aims to foster a belief at odds with the
purposes of a State’s antidiscrimina-
tion laws will have a First Amend-
ment right to association that
precludes forced compliance with
those laws. But that right is not a free-
dom to discriminate at will, nor is it
a right to maintain an exclusionary
membership policy simply out of
fear of what the public reaction
would be if the group’s membership
were opened up. It is an implicit
right designed to protect the enu-
merated rights of the First Amend-
ment, not a license to act on any
discriminatory impulse.”71

Justice Stevens went on to recall the
words of Justice Brandeis: “We must be ever
on our guard, lest we erect our prejudices
into legal principles.”71

CIR’s challenge to affirmative action has

gone beyond universities. It has also con-
tested affirmative action in the area of fed-
eral government contracts on behalf of its
corporate client in DynaLantic Corp v. U.
S. Department of Defense, which is pend-
ing in the D.C. circuit, and in an amicus
curae brief in the Adarand Constructors
Inc., v. Mineta case which was dismissed by
the U.S. Supreme Court last November.
The Adarand issue first came before the
U.S. Supreme Court in Adarand Con-
structors Inc., v. Pena in 1995, when a 5-4
majority ruled that affirmative action in
federal contracting must meet “strict
scrutiny.” The Court had then sent the case
back to the lower courts to determine if the
Department of Transportation’s highway
program met those standards. The Tenth
Circuit ruled that it did, following changes
initiated by the Clinton Administration.
The Mountain States Legal Foundation
and its client Adarand Constructors Inc.,
appealed that decision to the Supreme
Court, which dismissed the appeal.73

“Show Me the Money!” 
Strategic Support for 
Conservative Causes

Fighting such high-profile cases in fed-
eral courts is expensive, even when the

lawyers do it pro bono. The funds, however,
have been pouring in. By its own account,
“CIR’s budget was a modest $220,000
during its first year of operation, mostly in
grants from a handful of conservative foun-
dations.”74 Grants and contributions rose
from little less than $500,000 in 1992 to
almost $900,000 in 1996.75 CIR’s 1998-
1999 annual report showed income from
grants and contributions in 1998 to be
over $1.5 million; while in 1999 it also
received a one-time bequest of $1.4 million
in addition to contributions and grants of
over $1.3 million.76 Some of the conserva-
tive foundations that have contributed to
CIR are the Lynde and Harry Bradley
Foundation, the Carthage Foundation, the
Smith Richardson Foundation, the Ran-
dolph Foundation, the John M. Olin Foun-
dation, the Adolph Coors Foundation,
and the Scaife Family Foundation.77 In
1997 almost half of CIR’s budget was cov-

ered by the first five, with Olin alone
accounting for $200,000.78 All of these
foundations are major donors to a variety
of right-wing causes and institutions.

CIR has also received funds from the
racialist Pioneer Fund in New York that has
funded “leading Anglo-American race sci-
entists such as Linda Gottfredson, J.
Philippe Rushton, and Arthur Jensen.”79

The Institute for Democracy Studies
reports that Pioneer’s grantees have
included “Florida State University psy-
chology professor Glayde Whitney, who has
sought to ‘prove’ that blacks are genetically
inferior.”80 Journalist Courtney Leatherman
observes that the $30,000 Pioneer gave to
CIR is listed in CIR’s financial disclosure
statement as a donation from the fund’s
president, Harry F. Weyher.81 According to
Leatherman, “That is the only gift from a
foundation listed that way. Mr. Greve says
the omission of the foundation’s name
was an oversight, not an effort to hide
anything.”82

In the 1990s particularly, right-wing
foundations targeted a broad range of
institutions and groups that are involved
in policy research, advocacy, and imple-
mentation in the areas of education, eco-
nomics, foreign affairs, media, and the
law. Commenting on the strategic funding
by conservative foundations in a report for
the National Center for Responsive Phil-
anthropy, Sally Covington observes, “The
foundations provided substantial support,
much of it on an unrestricted basis, to build
and sustain strong institutions . . . [with]
the percentage of grants awarded as gen-
eral operating support [being] the highest
among nonprofit law firms, with 62 cents
out of each dollar awarded to support their
general operations.”84 Strategic funding
also has meant that awards have been con-
centrated among a small number of right-
ist recipients and “heavily directed to
national policy and advocacy institutions
in recognition that the national policy
framework greatly affects conditions, issues
and decisions at the state, local and neigh-
borhood level.”85 Additionally, funders
“targeted grants across the institutional
spectrum in recognition that a variety of
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institutions and reform strategies are
required for broad-based social transfor-
mation and policy change.”86 And the
changes across the board have been far-
reaching, as they have in the legal arena.

Conclusion: “Death by a 
Thousand Cuts”

In 1995 CIR’s Michael Greve wrote: “I’m
vastly more optimistic than I was even five

years ago. The debate and the law have
moved much, much faster than we had any
reason to hope, and I’m fairly sanguine that
the momentum will continue to go in our
direction. It will be the death by a thousand
cuts.”87 CIR’s goal, ultimately, is to effect
policy change that would put societal atti-
tudes on the “right” track towards a “col-
orblind” America. And it has chalked up 
an impressive record in the areas in which
it has concentrated its efforts and resources.
However, its successes in some high profile
cases, including those on the issue of affir-
mative action, cannot be divorced from the
larger social and political reality progressives
confront in 2002. It is now commonplace
to observe that the United States as a soci-
ety has moved rightwards. What is debat-
able, though, is how much and why.

While the reasons for this rightward shift
are far too complex to analyze fully in this
article, it is clear that in part it is a reaction
to the achievements of progressive socio-
political movements including the Civil
Rights Movement, the Women’s Move-
ment, and other struggles for gender and
sexuality rights, economic and racial jus-
tice, and the environment. Additionally,
corporate-led globalization and the eco-
nomic uncertainties that have come with
it, and the cultural globalization of the
United States through demographic
change, have been factors in allowing right-
wing ideas to gain popularity. For instance,
various sectors of the Right have actively
recruited support using nativist, jingoist,
and anti-immigrant arguments.88 All of
the above are particularly true vis-à-vis
the resurgence of right-wing populism, a
common thread in the various sectors of the
political Right in the United States.89 Since
September 11th, the United States has wit-

nessed a resurrection of nativism and
nationalism that both reflects and con-
tributes to this move to the right.90

The rightward march is also evident in
the legal arena (See sidebar page 9). The
emergence and rapid growth of the Fed-

eralist Society for Law and Public Policy
Studies, which has gained enormous influ-
ence in conservative administrations like
the current Bush Administration, for whom
it has handpicked many judicial candidates,
is an important feature;91 especially now in
light of reports that the Bush White House
is eliminating the traditional consultative

role played by the nonpartisan American
Bar Association in the selection and nom-
ination of judges for the federal judiciary.92

Ronald Reagan’s two terms as president, fol-
lowed by former President George Bush,
saw the large-scale appointment of con-
servative judges at all levels of the federal
judiciary in the United States.93 President
Clinton’s two terms were marked by his
inability to appoint judges to many vacan-
cies in the federal courts—in part because
of his administration’s preoccupations in
other areas, and in part because many of his
appointments were blocked by the Repub-
lican-controlled Senate.94

George W. Bush now has the opportu-
nity to continue where Reagan left off,
including possibly ensuring a comfort-
able conservative majority on the Supreme
Court.95 Another factor in the move to the
right is the enormous financial resources
being granted by right-wing foundations
and moneyed individuals to ensure that
conservative ideas and policy prescriptions
are implemented. Cass Sunstein, writing in
the New York Times, notes that, “In the last
30 years, one glaring difference between
Republicans and Democrats has been that
Republicans, unlike Democrats, have been
obsessed with the composition of the fed-
eral judiciary.”96 CIR is but one political
instrument in the Right’s toolkit to make
the most of an increasingly hospitable
judiciary.

It is important to recognize, however,
that the move to the right is not inevitable.
Although the Right has mobilized resent-
ment against government, liberalism, and
all progressive movements, it can, and
must, be countered. In challenging this
right-wing resurgence, progressive and lib-
eral groups and individuals need to simul-
taneously bridge the divides of class, gender,
sexuality, age, and ability, along with the
chasm of race. Further, if as progressives,
and as a society, we are to overcome racial,
gender, and other forms of social injustice,
then we cannot ignore or cover up race,
gender, sexuality and other identifiers that
are the basis for oppression and injustice.
Scholars Lani Guinier and Gerald Torres
propound a “concept of political race [that]
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captures the association between those
who are raced black—and thus often left
out—and a democratic social movement
aimed to bringing about constructive
change within the larger community.”97

Comparing race to a miner’s canary that
warns the miner of impending danger
through its death, Guinier and Torres write
that the canary’s death diagnoses the neces-
sity for a more systemic critique. Their con-
cept of political race they contend, however,
goes beyond diagnosis in being “aspirational
and activist,” and in attempting to “con-
struct a new language to discuss race, in
order to rebuild a progressive democratic
movement led by the people of color and
joined by others.”98

If we are not to be snowed under by the
dominant discourse of colorblindness, it is
imperative that progressives understand the
way race is appropriated and used by the
Right to further its agenda. In this context,
we must pay particular attention to the
manipulation of the law, the institutions
that administer laws, and the people and
dynamics that make and define both. That
includes groups like CIR. This means that
the Progressive Movement must also sup-
port its legal sector with more financial
resources, more advocacy organizations,
and more committed lawyers, while work-
ing to ensure that the rightward tilt in the
judiciary is reversed.

End Notes
1 See “Civil Rights” within the Mission section of CIR’s web-
site. http://www.cir-usa.org/civil_rights_theme.html

2 The author would like to thank Chip Berlet, Margaret
Burnham, Pam Chamberlain, Jean Hardisty, and Faith
Smith for comments and suggestions, and Betty Furdon
for help with obtaining research materials.

3 See  the  Mi s s ion  s ec t ion  o f  CIR’s  webs i t e .
http://www.cir-usa.org/mission_new.html

4  The Washington Legal Foundation is also a conserva-
tive public interest law firm that emphasizes the free mar-
ket. Its advisory board includes (or has included) Ted
Olson (George W. Bush’s solicitor-general, who was his
lawyer in the Florida ballot case against Al Gore),
Haley Barbour (former chair of the Republican National
Committee), Former Governors Tommy Thompson (R-
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“New Sheriff in
Town”: The Christian

Right Shapes U.S.
Agenda at the

United Nations
By Jennifer Butler

Introduction

At the beginning of 2001, Christian
Right leader Austin Ruse of the

Catholic Family and Human Rights Insti-
tute (C-Fam) rejoiced, “There’s a New
Sheriff in Town,” a victory cry picked up by
other Christian Right organizations like
Concerned Women for America.1 A new
U.S. Administration that showed clear sig-
nals of its willingness to advance Christian
Right views at United Nations (UN) meet-
ings has enabled the Christian Right to
dominate the U.S. agenda at many UN
meetings, in particular the Preparatory
Committee Meetings (PrepComs) for the
UN General Assembly Special Session on
Children. The Right won some symbolic
victories at the Special Session on May 8-
10, 2002. It has also managed to influence
in smaller but significant ways UN meet-
ings on women, population, and the 
AIDS pandemic. At one time “profamily”
organizations, having newly arrived at 
the UN, complained of being excluded
from UN meetings and ignored by the U.S.
State Department. Now their views are
espoused by U.S. delegations, and Chris-
tian Right leaders from organizations like
the Family Research Council are even
invited to join the official government
delegation to UN meetings.

Two years and a change of government
in the United States have put Christian
Right or “profamily” organizing at the
UN far ahead of where it was when this
author first exposed these efforts in The 
Public Eye, in Fall 2000.2 In 2000, while
“profamily” organizations had reached a
new level of organizing at the United
Nations and showed surprising strength by
slowing negotiations at the UN review of
the Fourth World Conference on Women

known as Beijing+5, they did not have a sig-
nificant impact on international agree-
ments made at Beijing+5.

Christian Right groups at the UN con-
tinue to strengthen their interfaith ties and
globalize their message through regional
conferences and their newfound political
power in the international arena.3 Their
shared commitment to opposing lesbian,
gay, bisexual, and transgender (LGBT),
women’s and children’s rights, abortion, and
international cooperation has enabled them
to overcome centuries of divisive sectari-
anism. In addition, Christian Right groups
continue to strengthen their ties to social
conservatives in other religions, including
Muslims, Jews, and the Church of Jesus
Christ of Latter Day Saints (Mormons).
Many would consider C-FAM to be the
leader of “profamily” efforts at the UN.
However, of equal importance is the World
Family Policy Center based at the Brigham
Young University Law School, a Mormon
institution. The Family Research Council
(FRC), one of the flagships of the Christ-
ian Right has also thrown its weight behind
these efforts. Other groups include 
Concerned Women for America, United
Families International, Real Women of
Canada, and the American Life League, to
name a few.

Appeasing the Christian Right

How did a president who ran on a plat-
form of “compassionate conser-

vatism” and bipartisan cooperation hand
over U.S. delegations to the UN to the
Christian Right? George W. Bush is acutely
aware of the fact that his father may have
lost his bid for re-election because he failed
to win support from the Christian Right.4

The UN Special Session on Children pro-
vides the Bush Administration an oppor-
tunity to win points with Christian Right
voters without losing moderate votes, since
news media pay little attention to UN
meetings. While many moderate Republi-
cans would actually be appalled to hear that
a world meeting on the well being of chil-
dren had been politicized, the Bush Admin-
istration could bank on that constituency
not catching wind of this. The U.S. State

Department advocated the agenda of the
Christian Right at Preparatory Committee
meetings for the Special Session.5 Christian
Right leaders were appointed to the U.S.
delegation for the Third Preparatory Com-
mittee meeting for the Special Session.
These included William Saunders of the
Family Research Council, Bob Flores of the
National Law Center for Children and
Families, and Paul Bonicelli, executive
director of the National Center for Home
Education. These individuals oppose chil-
dren’s and women’s rights and the U.S.
ratification of UN treaties.6 Saunders and
Bonicelli, were joined by Janice Crouse of
Concerned Women for America and John
Klink, an experienced UN negotiator who
once worked for the Holy See, on the U.S.
delegation to the Special Session. Charles
MacCormack, the president of Save the
Children Federation, Inc., was the only 
nongovernmental representative from a
moderate NGO.

The U.S. delegation also included right-
wing members of the Bush Administration
such as Wade Horn, assistant secretary for
family support in the Department of Health
and Human Services. Horn is a founder 
and former president of the National Father-
hood Initiative and a key leader in the 
conservative Fatherhood Movement.7 The
Special Session enabled Christian Right
leaders to further establish and cement
relationships with their counterparts and
supporters in the Administration.

Why Oppose Children’s Rights?

Conservatives have long viewed the UN
as a beachhead for communism and

have been fearful of internationalism.8

White conservative evangelical fiction por-
trays the UN as the end time world 
government of the antichrist. These fears
intensified as the Cold War ended, the
millennium neared, and the UN organized
a series of international conferences during
the 1990s to mobilize political will to
address the world’s most pressing issues.9

Christian Right fears about the UN reached
a new peak during the 1994 International
Conference on Population and Develop-
ment (Cairo) and then the 1995 UN
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Fourth World Conference on Women
(Beijing) as they witnessed the impact of
international agreements on women’s rights
and abortion.

Adopted before the Cairo and Beijing
Conferences, the UN Convention on the
Rights of the Child (1989) and the Plan of
Action of the 1990 UN Summit for Chil-
dren were drafted primarily under the
Reagan Administration and signed under
his successor President George Bush with-
out conservative protest.10 Ironically many
of the articles of the Convention on the
Rights of the Child (Children’s Conven-
tion) now opposed by “profamily” groups
were heavily influenced by these two
Administrations and represented U.S.
Cold War victories.11 For instance, Article
Fourteen on freedom of religion was aimed
at addressing the Soviet Union’s violations
of religious freedom. Still, aroused by the
Cairo and Beijing conferences, the Chris-
tian Right began to direct its wrath at the
Children’s Convention, convinced that
the concept of children’s rights was a con-
spiracy by liberals to undermine the tra-
ditional family by destroying parental
authority and unleashing the powers of gov-
ernment to intervene in the family.
Although nearly every article of the Chil-
dren’s Convention calls on state parties to
respect or protect the rights of parents as
part of strengthening children’s rights,
many White conservative evangelicals are
convinced of rumors propagated by Chris-
tian Right groups. They have been led to
believe, for instance, that the Convention
would give the UN the power to take away
their children or encourage children to
sue their parents.12

In fact, a significant percentage of the
U.S. population learns about UN confer-
ences primarily or only through a far-reach-
ing Christian Right media network, a
situation intensified by the fact that the
mainstream media in the United States
seldom covers UN conferences. The Chris-
tian Right has developed an impressive
media network of radio programs, websites,
and listserves that reaches not just millions
of conservative evangelicals and mainstream
Americans, but a growing global network as

well.13 Christian Right opposition to the
UN social agenda complements the ten-
dency of U.S. conservatives to mistrust
international cooperation and the UN.

Sadly, conservative opposition to U.S.
ratification of the Children’s Convention
and the concept of children’s rights, and
now their disruption of progress at the UN

Special Session on Children actually under-
mine international progress on issues many
conservatives care deeply about. The
“rights-based approach,” as it is often
called, moves governments from viewing
children as property, to treating them as
human beings with rights protected by a
legal system. Human rights activists around
the world use the Children’s Convention
to push reluctant governments to improve
the situation of children. The strength of

the Convention lies partially in the fact that
its nearly universal ratification makes it a
norm. When the world’s lone superpower
claims to base its foreign policy on human
rights and the rule of law, yet undermines
the treaty and very concept of children’s
rights, it both weakens the resolve of the
international community and diminishes
its own position as a world leader.

A Shift in Christian Right
Strategy: Trojan Horses and
Strange Bedfellows

The Christian Right’s realization that UN
meetings have a tremendous impact on

social issues led to a surprising change in their
organizing strategies. Prior to 2000, the
Christian Right primarily opposed the
United Nations by calling on Congress to
decrease funding, engaging in campaigns to
“get the US out of the UN,” and using their
extensive media network to convince its 
constituency that the UN and its treaties,
especially on women and children, sought
to undermine the family and the nation. The
failure of the Children’s and Women’s 
Conventions to reach the Senate floor for a
vote on ratification were due in large part 
to the Christian Right and Senator Jesse
Helms (R-NC), who served as chair of the
Senate Foreign Relations Committee when
Republicans controlled the Senate.14

Today, rather than critique the system
from the outside, a number of Christian
Right and conservative organizations have
decided to use a Trojan Horse strategy. By
infiltrating the system of an organization
they oppose, they hope to stall, influence,
and even undermine its work from within.
In March 2000, Austin Ruse of C-Fam
addressed the Cardinal Mindszenty Foun-
dation in Anaheim, CA: “Should the US
get out of the UN? That’s a question I
always steer clear of, principally because to
participate in the UN in the way that I do,
you must at least have a veneer of sup-
porting the UN.”15 Clearly what has
changed is not how the Christian Right
views the UN, but its strategy for under-
mining the UN’s work. Many of these
organizations that do not support the UN
or its principles have managed to slide
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through the UN committee of member
nations that reviews NGO applications for
consultative status.16 Many smaller, less
known Christian Right and anti-abortion
organizations have already been granted
consultative status, including United Fam-
ilies International, the International Right
to Life Federation and American Life
League. Other “profamily” organizations
applying for consultative status are Fam-
ily Research Council, the Heritage Foun-
dation, and Concerned Women for
America.

The average U.S. citizen is unfamiliar
with the impact of NGOs on the United
Nations, especially on issues like human
rights, racism, the environment, and disar-
mament. NGOs can register to have con-
sultative status with the United 

Nations Economic and Social Council
(ECOSOC).17 Over 2,000 NGOs have
consultative status with the UN, enabling
them to attend most UN meetings to mon-
itor the negotiations, share information,
and advocate their positions with ambassa-
dors and government delegations. NGOs
have been very influential at the UN, and
have often been at the forefront of encour-
aging the UN to initiate or move forward
on efforts to address the world’s problems.
NGOs were instrumental in getting the
UN to establish the office of the UN High
Commission on Human Rights in 1994, in
advancing the concept of the International
Criminal Court to try war crimes, and in get-
ting the UN to address women’s advance-
ment and global racism through world
conferences.18 UN conferences and human

rights treaties bring international pressure
to bear on governments and are used by
human rights activists worldwide to effect
change. Another sign of the growing influ-
ence of NGOs is the fact that they are often
invited to serve in an advisory capacity on
government delegations at UN meetings to
share their expertise and help facilitate com-
munication between governments 
and NGOs.

“Profamily” NGOs lobby conservative
governments, including majority Catholic
and Muslim nations such as Nicaragua,
Pakistan, Iran, Sudan, Libya, Algeria, and
Egypt. They also work through the Holy
See/Vatican, which has observer state sta-
tus at the UN and participates fully in UN
conferences. Thanks to the lobbying of
“profamily” groups, the United States is
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now included in this conservative block that
opposes women’s and children’s rights.
Governments and NGOs normally at odds
with one another have become strange
bedfellows in their opposition to women’s
rights, abortion, homosexuality, and 
children’s rights. The United States finds
itself cozy with Iran, Sudan, and Libya.
Once accused by Christian evangelicals of
being a dangerous cult, Mormons have 
not only been included in conservative
evangelical advocacy efforts but actually
lead the initiative.

Attacks on UN Agencies

While Christian Right NGOs claim
they support UN principles and

should have consultative status, they con-
tinue to misinform their networks about
the UN’s work and spread rumors about
UN agencies. Throughout the winter as
UNICEF (the UN Children’s Fund) 
mobilized to assist children in Afghanistan,
they also found themselves fighting a 
wearying public relations campaign against
rumors circulated by Christian Right
groups.19 In March 2002, based on an
unsubstantiated, fantastic rumor propa-
gated by Population Research Interna-
tional that UNFPA supports forced
abortions in China, Congressman Chris
Smith prevailed on President Bush to
withhold $34 million allocated by the
Senate for the UN Population Fund. The
United States contribution represents
approximately 14 percent of UNFPA’s
budget. Despite the fact that the U.S.
State Department has closely monitored
UNFPA programs in China and annually
given them good reviews, and the fact
that UNFPA’s programs have lowered the
incidence of coercive family planning in
China, and despite the lack of any evi-
dence, these funds continue to be withheld.
Congressional and White House faxes
and phone lines were inundated with mes-
sages from conservatives. Progressives and
moderate Christians could not compete.
Ironically, the withholding of these funds
will only increase maternal and infant
deaths, abortion, and the spread of STDs,
especially in countries, like China, where

multilateral funding is the only form of aid
acceptable to national governments.

UN Special Session on 
Children: Chair of Negotiations
calls United States “Impossible”

The goal of the UN Special Session on
Children was to review progress made

on the Plan of Action of the World Sum-
mit for Children and to strengthen inter-
national attention to emerging issues,
including the sexual exploitation and sale
of children, use of child soldiers, and the
devastating impact of the AIDS pandemic
on youth and children. Many of these
issues can be solved only through interna-
tional cooperation, and conservative oppo-
sition to international agreements can slow
progress on the mobilization of resources
for resolution.

Negotiations were grueling. In informal
briefings and conversations delegates con-
fessed that they feared that the United
States would walk out of the proceedings
as it did in Durban at the UN World Con-
ference on Racism in September 2001.
Adding to this fear, just before the Special
Session the United States announced it
would “unsign” the International Crimi-
nal Court treaty, removing itself further
from the international community. In
addition, during negotiations the United
States threatened that it would opt out of
the traditional consensus building process,
and force a vote on certain paragraphs of
the Outcome Document if it did not get
its way with child rights, reproductive
services, and the death penalty. Most UN
documents are adopted by consensus for
the sake of diplomacy. Having demon-
strated the lengths to which it was willing
to go, the United States left other countries
little negotiating room. Any country can
register a “reservation” on issues that rep-
resent the consensus of the international
community but that they are unable or
unwilling to subscribe to. NGOs implored
the U.S. delegation to “use the recognized
process for reservations and not to further
impede the progress of nations on the
Outcome Document.”20 Their pleas were
ignored.

The European Union (EU), a negotiat-
ing block which often has enough power to
stand up to the United States (as it did in
negotiations on the International Criminal
Court), surprisingly played a weak role in
the negotiations, angering many other UN
member states and negotiating blocks.21

Many delegates and NGOs observed that
the EU lacked experienced negotiators and
a clear strategy. The delegation from Spain
leading the EU negotiations was often
accused of taking positions that did not rep-
resent the EU. President Bush had visited
Spain just before the Special Session, and
members of Opus Dei, a right-wing
Catholic group, were on the Spanish 
delegation. In the end, both the EU and the
coordinator of the final negotiations,
Ambassador Hanns Schumacher from Ger-
many, bowed to U.S. intransigence in an
apparent effort to prevent a U.S. walk out
and possibly even a withdrawal of 
funding from UNICEF (the United States
funds a significant portion of UNICEF’s
budget). Many government delegates, espe-
cially the Rio group of Latin American
countries which took a progressive stance
on many of the controversial issues com-
plained bitterly to NGOs and in their clos-
ing statements that they had negotiated
openly and in good faith, only to be
excluded and ignored while the EU and the
United States cut a deal behind the scenes.22

Towards the end of the negotiations,
NGOs watched the Rio group and the Like
Minded Group (industrialized nations not
in the EU) angrily marching out of nego-
tiations to regroup, stating they felt betrayed
by the process. Defending himself from
allegations that he had been biased towards
the United States, and that he had struck
a deal with it without consulting other del-
egations, Ambassador Schumacher at the
end of the Special Session let it be known
privately that the United States had been
“impossible.”23 Indeed, while the United
States allied itself with the Holy See and
conservative Muslim nations (Sudan,
Libya, Iran) on reproductive health issues,
and abstinence-only approaches to sex
education, most of these delegations were
willing to accept compromise proposals
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where the United States did not.
Surprisingly, no NGOs were allowed to

observe most of the negotiations, which
took place mainly in small, private infor-
mal meetings rather than in the Prepara-
tory Committee for the Special Session.
Governments attended informal negotia-
tions at the end of April and beginning of
May to try to work out sticking points
before the Special Session convened, but
to no avail. By Thursday, May 10, delegates
were forced to negotiate the entire night and
into the morning. NGO leaders found
themselves waiting outside conference
room doors to hear about the state of
negotiations from delegates willing to brief
them. NGO representatives on both ends
of the political spectrum—progressive and
Christian Right—kept vigil outside the
negotiation rooms. As delegates filed out
of sensitive negotiations, some clearly
angry and a few near tears, both groups of
NGOs sought to encourage delegates and
get up-to-date information on the pro-
ceedings. U.S. delegates always stopped to
debrief with the Christian Right NGOs
before moving on to take their break.

Under the influence of the Christian
Right, the U.S. delegation, until the final
hours of negotiations, remained unwilling
to compromise its conservative positions
on the most hotly debated issues, which
included child rights, reproductive services,
the family, and the death penalty. Through-
out the preparatory process and in the
final negotiations, the United States suc-
cessfully opposed any reference in the Out-
come Document to the centrality of the
Convention or child rights.24 The Con-
vention on the Rights of the Child is the
most universally ratified UN convention
in history—the United States is the only
country that has not ratified it (during the
Special Session, Somalia signed the treaty
and announced it would ratify immedi-
ately). United States insistence on impos-
ing its opposition to the Children’s
Convention on the rest of the world infu-
riated government delegates, whose gov-
ernments have relied heavily on the
Children’s Convention as a tool to
strengthen children’s rights. The Outcome

Document for the Special Session, which
is supposed to set the pace for the next five
to ten years, does not affirm the centrality
of the Children’s Convention or the rights-
based approach to children’s issues.

While the Christian Right opposes the
Convention on the basis of fears about
compromising national sovereignty and
family privacy, the U.S. government may
in fact resist the Convention for even more
significant reasons. The Children’s Con-
vention, unlike many other international
human rights treaties, combines elements
of political and civil rights with economic
and social rights. The United States has
been a strong supporter (at least in its
rhetoric, if not always in its actions) of polit-
ical and civil rights, but has generally
opposed economic and social rights, which
it identifies with socialist and communist
values.25 While the United States has a bad
track record on domestic and interna-
tional economic policies (even under the
Clinton Administration), the current
Administration is known for its adamant
opposition to antipoverty measures and its
sympathies with corporate interests. The
Children’s Convention threatens the hege-
mony of the neoliberal capitalist economic
model that eschews the notion that gov-
ernments should be required to provide
basic economic entitlements to citizens,
even the most vulnerable among them.
Economic justice issues, however, are too
often conveniently obscured by the more
dominant national sovereignty rhetoric of
the Right used during negotiations and 
captured in the media.

Mind Your Language

The United States also undermined 
language on reproductive health,

although surprisingly it was less successful
on this issue. Efforts on the part of nego-
tiators to seek consensus failed as the United
States rejected all compromise language,
even language that the Holy See supported.
In the world of UN negotiations, one word
can make or break an agreement. The
United States adamantly advocated for the
words reproductive health “care” as opposed
to “services.” The word “services” is impor-

tant to progressives because it connotes
the importance of empowering people to
be proactive in making choices about their
health. Care is considered to be more reac-
tive, referring to caring for people after
they are sick. The United States however
claimed that the word reproductive services
included abortion. The word “services”
technically includes abortion services only
if a UN member state defines it as such. Pre-
vious consensus language around repro-
ductive services does not call for the
legalization of abortion, but only insists that
where abortion is legal, it be safe. The
United States capitalized on a misstep of a
Canadian delegate at a PrepCom for the 
Session. The delegate stated that “services”
did include abortion (meaning in his coun-
try). The United States, under pressure
from Christian Right groups,26 used this
misunderstanding to insist that the inter-
national community was trying to trick oth-
ers into unwittingly agreeing to legalize
abortion. In the end, the word “services” was
dropped, but governments did commit to
make reproductive health care consistent
with the Cairo and Beijing conference
agreements, which do contain strong lan-
guage on reproductive rights. Additionally,
the United States, with some conservative
Muslim governments, helped torpedo
efforts to strengthen government commit-
ments to sex education, by inserting an
abstinence-only approach to sex educa-
tion. The paragraph was finally removed all
together when governments could not
reach a compromise.

In the paragraph on the family, the
United States failed to block language
affirming that “various forms of the fam-
ily exist,” and were unable to insert fam-
ily values language, including language
that would exclude LGBT families. 
The United States did register an expla-
nation of its position in the official 
Session records, clarifying that with regard
to the phrase “various forms of the fam-
ily exist,” the United States understood
that to “include single parent and
extended families.”

Although little mention of this was
made in the media, the United States,
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